








D. Legal Proceedings
The Association may intervene in legal
proceedings under Minnesota Statutes Chapters
79 and 176 and in any other legal proceedings
where the result of the proceeding is considered
likely to affect the interests of the Association.
The Association shall notify the affected
Member prior to intervening.

Ref: Minn. Stat. § 79.36(f).
Plan, Article VLL
Operating Rule for Intervention in
Legal Proceedings

PART EIGHT:
Subrogation, Salvage, and Third-Party
Recoveries

The Member shall, to the extent permitted by law,
prosecute or intervene in any and all claims against
third parties arising out of any covered loss
occurrence and all recoveries therefrom shall be
applied to reduce the loss which the Association is’
required to reimburse to the Member; provided, -
however, that a Member may waive its subrogation
rights in writing in advance of any loss occurrence.

If the Member fails or neglects to enforce any such
claims, the Association may reduce the Member’s
reimbursement for such claim by the amount the °
Member would have recovered from such third
parties. In the alternative, the Association may, in its
sole discretion, enforce the Member’s rights of
subrogation against such third parties. The net
proceeds recovered, if any, shall be distributed first
to the Association to the extent of amounts paid or
payable in the future by the Association for the
claim. Any excess recovered by the Association
shall be paid to the Member or other person entitled
to the proceeds, as determined by the Board of
Directors.

If the Member waives its subrogation rights after a
claim has occurred without first obtaining the
agreement of the Association, and the Association
determines that it was not in its best interests to
waive subrogation, the Association may refuse to
indemnify the Member for that claim to the extent of
amounts which the Association determines would
have been recoverable through subrogation. The

.

Association may withhold reimbursements to the
Member for other claims to recover
reimbursements already made on the claim where
subrogation was waived.

Ref: Minn. Stat. § 79.36(f) and (g).
Plan, Article VI.E.3. and VL.H.
Operating Rule for the Adjustment of
Claims
Operating Rule for Approval of Waivers
of Subrogation

PART NINE:
Recoveries Under the Terrorism Risk
Insurance Program Reauthorization Act of
2007

The Association has been determined by the

-Department of the Treasury to be a separate

insurer under the Terrorism Risk Insurance Act of
2002 as amended and extended by the Terrorism
Risk Insurance Extension Act of 2005 and the
Terrorism Risk Insurance Program
Reauthorization Act of 2007 (TRIPRA). As such,
the Association is eligible to directly submit
claims in accordance with the provisions of

. TRIPRA for liabilities it incurs from its Members

as the result of “acts of terrorism™ certified by the
Secretary of the Treasury as provided in TRIPRA.

Any loss reimbursement that a Member receives
from the United States Government under
TRIPRA as a result of a loss occurrence during
the term of this Agreement shall inure to the
benefit of the Association in the proportion that
the Member’s insured losses, as defined in
TRIPRA, in that loss occurrence for coverage
provided under this Agreement bear to the
Member’s total insured losses, as defined in
TRIPRA, in that loss occurrence.

If a loss reimbursement received by the Member
under TRIPRA is based on the Member’s losses in
more than one loss occurrence and the United
States Government does not designate the amount
allocable to each loss occurrence, the
reimbursement shall be prorated between
occurrences in the proportion that the Member’s
insured losses for coverage provided under this
Agreement in each loss occurrence bears to the
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Member’s total insured losses arising out of all loss
occurrences to which the recovery applies.

PART TEN:
Resolution of Disputes

Any Member or other interested party aggrieved by
any action or decision of the Board of Directors or
the Association, or any agent of the Association, may
file a written complaint with the Association
concerning such action or decision within 30 days
after the action was taken or the decision rendered.
The complaint will be resolved by the Member
Appeals Committee in accordance with the
procedures it follows for the resolution of such
disputes. Any Member aggrieved by a determination
by the Member Appeals Committee may appeal such
determination to the Commissioner within 30 days.

Any dispute between a Member (or former Member
or successor-in-interest of a Member) and the
Association with respect to Article VI. of the Plan or
any provisions in the Reinsurance' Agreement or
Operating Rules adopted by the Board of Directors
relating to coverage, claim, or premium issues, as
determined by the Association, shall be resolved by
arbitration in accordance with the Commercial
Arbitration Operating Rules of the American
Arbitration Association, and judgment upon the
award rendered by the arbitrator(s) may be entered in
any court having jurisdiction over the parties and the
dispute. A single neutral arbitrator shall be agreed
upon by the Member and the Association. If the
parties are unable to agree upon a single neutral
arbitrator, three arbitrators shall be chosen, one by
each party and the third by the two arbitrators so

chosén. If either or both parties refuse or neglect to -

appoint an arbitrator or arbitrators within 30 days
after receipt of written notice from the other party
requesting the party to do so, the Commissioner may
choose the arbitrator or arbitrators which the party or
parties refuse or neglect to choose, and the two
arbitrators so chosen shall choose the third. If the
two arbitrators fail to select the third arbitrator within
30 days after the second of the first two arbitrators is
chosen, the Commissioner shall choose the third
arbitrator. Each party shall submit its case to the
arbitrator or arbitrators within 30 days of the
appointment of the arbitrator. The decision of the
arbitrator or a majority of the arbitrators shall be a

final determination, binding upon both the
Member and the Association. The expense of the
arbitrator or arbitrators and the arbitration shall be
divided as follows: the prevailing party shall pay
25 percent and the remainder shall be paid by the
other party. In the event that no one party clearly
prevails, the arbitrator or arbitrators shall specify
the percentage of expenses to be contributed by
the parties. Any such arbitration shall take place
in Minneapolis or Saint Paul, Minnesota, unless
some other location is mutually agreed upon by
the Member and the Association.

Ref: Minn. Stat. § 79.36(h).
Plan, Article VIII.

PART ELEVEN:
Insolvency

If the Member becomes insolvent, indemnification -
for losses payable by the Association shall be
payable by the Association directly to the Member
or its liquidator, receiver, or statutory successor or,
if applicable, in accordance with Minn. Stat.

§ 176.185, subd. 8a. :

If the Member or any other member becomes

insolvent, any liability of the insolvent member to
the Association shall be apportioned among the
remaining Members on the same basis as -
reinsurance premiums are charged. The
Association shall have, on behalf of all of the
remaining Members, all rights allowed by law
against the estate or funds of the insolvent
member for sums due the Association, and any
amounts received by the Association as a result
thereof shall be credited to the Members on the
same basis as reinsurance premiums are charged.

Ref: Minn. Stat. § 79.34, subd. 4.
Minn, Stat. § 176.185, subd. 8a.
Plan, Article IIT. A.2.

PART TWELVE:
Termination

The Commissioner or Commissioner of
Commerce may, upon notice to a Member, take
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any appropriate action against a Member pursuant to
procedures available to the Commissioner or
Commissioner of Commerce, including revocation of
the license of an Insurer to transact workers’
compensation insurance or revocation of
authorization of a Self-insurer to self-insure workers’
compensation liability as authorized by law, for
failure to pay Premiums to the Association when due,
failure to comply with the Plan, Reinsurance
Agreement, or Operating Rules, or failure to comply
with Minnesota law. In the event that a political
subdivision or group of political subdivisions that
self-insure workers’ compensation liability fails to
pay premiums to the Association when due, fails to
comply with the Plan, Reinsurance Agreement, or
Operating Rules, or otherwise fails to comply with
the Enabling Act, the Association shall notify the
Commissioner and the State Auditor. Revocation of
authority to write workers’ compensation insurance
by an Insurer or to self-insure automatically
terminates membership in the Association. An
Insurer may voluntarily withdraw from membership
in the Association only upon ceasing to be authorized
by the Commissioner of Commerce to transact
workers’ compensation insurance in Minnesota. A
Self-insurer may voluntarily withdraw from
membership in the Association only when it stops
self-insuring its workers’ compensation liability,
which voluntary withdrawal is effective on the date
determined by the Commissioner of Commerce. Any
unpaid premiums which have been charged to a
withdrawing or terminated Member shall be due and
payable as of the effective date of withdrawal or
termination, as determined by the Commissioner of
Commerce. A former Member shall continue to be
bound by the Act, Plan, and any Reinsurance
Agreement or Operating Rules.

Ref: Minon. Stat. § 79.34, subd. 3.
Plan, Article TIL.A.L

Adopted by action of the Board of Directors of the
Workers® Compensation Reinsurance Association on
the 13th day of December 2007, and approved by the
Minnesota Commissioner of Labor and Industry-on
the 17th day of December 2007.

. WORKERS’ COMPENSATION

REINSURANCE ASSOCIATION
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SECOND AMENDED RESOLUTION DETERMINING THE ASSESSMENT OF
DEFICIENT PREMIUM TO WCRA MEMBERS AND DEFICIENCIES
TO WCRA SELF-INSURER MEMBERS AND
WORKERS’ COMPENSATION POLICYHOLDERS

FIRST RECITAL: At its regular meeting on December 18, 2008, the Board of Directors (Board)
of the Workers’ Compensation Reinsurance Association (WCRA) adopted a resolution that, in
the event the Board finds it necessary to declare a deficiency assessment of policyholders and
self-insurers in accordance with the provisions of Minn. Stat. § 79.34, subd. 2a (Deficiency
Assessment), and/or a deficient premium assessment against WCRA members in accordance
with the provisions of Minn. Stat. § 79.35(d) (Deficient Premiums Assessment) during 2009, the
effective date of any such declaration shall be December 31, 2008.

SECOND RECITAL: The Board of the WCRA, at a meeting on May 19, 2009, adopted a
resolution to establish a Surplus Distribution Recovery Program (Program), consisting of
Deficiency Assessments to policyholders and self-insurers and Deficient Premiums Assessments
to Eligible Members, to reduce the WCRA’s deficit by $268 million.

THIRD RECITAL: The Board at a meeting on June 4, 2009, adopted a resolution amending the
Program to permit members wishing to prepay their Deficient Premiums Assessments to do so
and determined that it is reasonable and appropriate to reduce the amount owing to the WCRA
by members that prepay their Deficient Premiums Assessments before July 15, 2010, subject to
certain conditions and limitations.

FOURTH RECITAL: On June 4, 2009 the WCRA, together with the Commissioner of
Commerce and the Commissioner of the Department of Labor and Industry, held a public
meeting to present the proposed Program and to receive comments from members and the public.

FIFTH RECITAL: As a result of the meeting of June 4, 2009, and after consultation with the
Commissioner of Commerce and the Commissioner of the Department of Labor and Industry on
suggested changes to limit the hardship caused by the Program, the Board has determined to
amend in part and to restate and reaffirm in this resolution the remaining parts of the Program
- embodied in the December 18, 2008, and May 19 and June 4, 2009 resolutions, as set forth in the
following Recitals and Resolution:

SIXTH RECITAL: The Board of the WCRA is authorized pursuant to Minn. Stat. § 79.34—
79.40 (Act) to adopt a Plan of Operation (Plan), and WCRA Premium Operating Rule (Operating
Rule) which are binding upon its workers’ compensation insurer (Insurer) and self-insured
employer (Self-Insurer) members (collectively, WCRA Members), as provided in Minn. Stat. §
79.34, subd. 1.

SEVENTH RECITAL: The Board is also authorized pursuant to the Act, the Plan, and the
Operating Rule to declare an assessment of Deficient Premiums from previous periods as
described in Minn. Stat. § 79.35(d) (Deficient Premiums Assessment) to WCRA Members and to
declare an assessment of a Deficiency (Deficiency Assessment) to Minnesota workers’
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Deficient Premiums Assessments. Deficient Premiums shall be assessed in a lump sum
to Eligible Members as of December 31, 2008, in accordance with the requirements of
Minn. Stat. § 79.35(d) and applicable provisions of the Plan and Operating Rule, based
on each Member’s historic WCRA exposures and selected coverage layers from 1979 to
2008 as a pro rata share of the combined historic exposures and selected coverage layers
of all Eligible Members, subject to any Payment Reduction beginning in 2011. One-fifth
of each Eligible Member’s total Deficient Premiums Assessment, as determined under
this Program (each annual payment beginning in 2011 subject to any Payment
Reduction), shall be payable in full on each of the following dates: July 15, 2010;
January 15, 2011; January 15, 2012; January 15, 2013 and January 15, 2014. Payments
not received within 10 days of each such date shall be subject to interest charges as
determined by the Board herein. Should any Eligible Member terminate its membership
in the WCRA after December 31, 2008 (Terminating Member); the full amount of its
Deficient Premiums Assessment, subject to discounting as described below, shall become
immediately due and payable to the WCRA.

Eligible Members that prepay their Deficient Premiums Assessments on or before July
15, 2010 (Prepaying Eligible Member) shall have the amount owing to the WCRA
reduced by an amount equal to the percentage discount rate at which the WCRA
discounts its liabilities, which discount rate is currently seven percent (7%), resulting in a
discount factor of 0.9008 to be multiplied by the Prepaying Eligible Member’s total lump
sum Deficient Premiums Assessment amount to compute the amount of the lump sum
payment due on July 15, 2010 (Prepaid Amount).

Any Eligible Member that prepays its Deficient Premiums Assessment as provided in this
Resolution will remain liable for any additional Deficient Premiums Assessments
necessary to cure any shortfall in collected Deficient Premiums Assessments of all
Eligible Members as described in the Resolution.

Should the Board determine at any time during the Program that any Payment Reductions
have made it unnecessary to continue with the collection of Deficient Premiums
Assessments under the Program, as permitted under this Resolution, the Board will
consider the extent to which it is fair and reasonable to repay some portion of the Prepaid
Amount to Prepaying Eligible Members to put such Prepaying Eligible Members in a
position similar to other Eligible Members whose Deficient Premiums Assessments are
not collected as a result of modification or suspension of the Program; provided,
however, that in no event will a Prepaying Eligible Member be credited with interest, if
any, in an amount in excess of seven percent (7%) on any Prepaid Amounts repaid by the
WCRA.

Terminating Members shall have their accelerated payments discounted in a manner
similar to the Prepaying Eligible Members as of the date of receipt of the Terminating
Member’s payment by the WCRA, but Terminating Members shall have no liability for
any shortfalls nor any right to any repayments as described herein for Prepaying Eligible
Members with respect to Deficient Premiums Assessments.



Phase ITII: $18 million in policy year 2012 Deficiency Assessments to Self-Insurers and
Policyholders, subject to any Payment Reduction. These assessments shall be payable in
full by Self-Insurers on July 15, 2012 and shall be collected from Policyholders by
Insurers during policy year 2012. Any payments not received from Self-Insurers or
Insurers within 10 days of the due date shall be subject to interest charges as determined
by the Board herein.

Phase IV: $18 million in policy year 2013 Deficiency Assessments to Self-Insurers and
Policyholders, subject to any Payment Reduction. These assessments shall be payable in
full by Self-Insurers on July 15, 2013 and shall be collected from Policyholders by
Insurers during policy year 2013, subject to collection adjustments as described below.
Any payments not received from Self-Insurers or Insurers within 10 days of the due date
shall be subject to interest charges as determined by the Board herein.

Phase V: $18 million in policy year 2014 Deficiency Assessments to Self-Insurers and
Policyholders, subject to any Payment Reduction. These assessments shall be payable in
full by Self-Insurers on July 15, 2014 and shall be collected from Policyholders by
Insurers during policy year 2014, subject to collection adjustments as described below.
Any payments not received from Self-Insurers or Insurers within 10 days of the due date
shall be subject to interest charges as determined by the Board herein.

FURTHER RESOLVED, That should the collected Deficient Premiums Assessments from
Eligible Members be less than one-fifth of the final, audited amount of the total Deficient
Premiums Assessments to be collected under the Program, or the collected Deficiency
Assessments from Self-Insurers and Policyholders be less than one-fifth of the final, audited
amount of the total Deficiency Assessments to be collected under the Program in 2010, 2011,
2012, 2013 or 2014, the shortfall in collected assessments may be added to the amounts to be
assessed in subsequent years of the Program for Deficient Premiums Assessments or Deficiency
Assessments, respectively. The WCRA shall collect or credit the final adjusted Deficiency
Assessments of Self-Insurers on July 1, 2016. Insurers shall continue to collect adjusted
Deficiency Assessments in 2015 and 2016 from Policyholders for policies written in 2013 and
2014 and shall remit those collected assessments to the WCRA.

FURTHER RESOLVED, That should a private Self-Insurer group established under Minn. Stat.
§ 79A.01 Subd. 6., a commercial Self-Insurer group established under Minn. Stat. § 79A.20, or a
pool or trust of political subdivision Self-Insurers established under Minn. Stat. § 471.981 that
was an Eligible Member of the WCRA on December 31, 2008 cease to self-insure the workers’
compensation liabilities of its participants after December 31, 2008, and should it fail to pay its
total Deficient Premiums Assessment under the Program, the individual participants in any such
Self-Insurer group, pool or trust shall be assessed for their pro rata share of the total Program
assessment based on their pro rata share of the WCRA exposure base of the Self-Insurer group,
pool or trust in which they participated as of December 31, 2008.

FURTHER RESOLVED, That the WCRA may charge interest on late payments by Eligible
Members under the Program, including late payments of Deficiency Assessments collected by
Insurers from Policyholders, compounded at the interest rate established by the Board for late
payment of premiums; that the WCRA may offset against any outstanding balances owed by



FURTHER RESOLVED, That the WCRA staff is directed to submit this resolution to the
Commissioner of Labor and Industry for approval as directed or authorized by law, to supply to
the Commissioner of Labor and Industry the financial data reviewed by the Board in adopting
this Resolution, to respond to questions raised by the Commissioner of Labor and Industry in
fulfilling the oversight authority granted by law, to provide to the Board and to the
Commissioner of Labor and Industry and the Commissioner of Commerce the results of the

audited 2008 WCRA exposure base and the final allocation of assessments in the Program by
August 15, 2009 for final approval by the Board of the allocation of Deficient Premiums
Assessments and Deficiency Assessments and for any necessary further approvals by the
Commissioner of Labor and Industry or the Commissioner of Commerce, if any, and to take all
legal and administrative actions necessary to 1mp1ement this resolution.

FURTHER RESOLVED, That in accordance with the provisions of Minn. Stat. §§ 79.34, subd.
2a and 79.35(d) and applicable provisions of the Plan and Operating Rule, and subject to
approval of the Program by the Commissioner of Labor and Industry, the WCRA staff shall:
(1) notify the Commissioner of Commerce that the Board has determined that it has inadequate
funds available to pay claims resulting, in part, from distributions of Excess Surplus to
Policyholders and Self-Insurers, and that the Commissioner of Labor and Industry has approved
the Program of Deficient Premiums Assessments of Eligible Members and Deficiency
Assessments of Self-Insurers and Policyholders; (2) provide the Commissioner of Commerce
with the financial data reviewed by the Board in adopting this Resolution and respond to
questions raised by the Commissioner of Commerce in fulfilling the authority granted by law,
(3) provide the Commissioner of Commerce with the 2010 exposure bases for Self-Insurers and
Policyholders calculated when that data is available in accordance with the DSR premium
methodology as defined by the MWCIA, and an assessment rate to be-charged against that
exposure base that is calculated to generate $18 million in Deficiency Assessments from Self-
Insurers and Policyholders-based on the applicable exposure base as described in this resolution;
and (4) request that the Commissioner of Commerce issue an order setting a Deficiency
Assessment rate, approving a process for the collection of Deficiency Assessments from
Policyholders by-Insurers and the orderly and timely transfer of those collected Policyholder
Deficiency Assessment payments by Insurers to the WCRA, and directing Self-Insurers to pay
their Deficiency Assessments directly to the WCRA.

FURTHER RESOLVED, That, unless otherwise directed by the Board, the staff is directed to
make the same requests annually to implement the provisions of Minn. Stat. § 79.34, subd. 2a
with regard to Deficiency Assessments to the Commissioner of Commerce for implementation of
each successive year of the Program.

THE FOREGOING RESOLUTION WAS ADOPTED BY THE BOARD OF DIRECTORS OF
THE WORKERS’ COMPENSATION REINSURANCE ASSOCIATION THIS 26TH DAY OF
JUNE, 2009.

L " CYNTHIA M SMITH
23 NOTARY PUBLIC - MINNESOTA
Cynthia M. Smith 9 My Commmisston Explres Jan, 31, 2010
Secretary






